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Current Topics. 
The Law Society’s Annual Report. 


THE annual report to be presented to the general meeting 
of the members of The Law Society on 3rd July, 1942, contains 
much information which is of interest to members of the legal 
profession generally. It commences with the sad news that 
seventy-seven solicitors and fifty-five articled clerks have given 
their lives for their country during the present war, and twenty- 
eight solicitors and articled clerks are missing. Prisoners of 
war who are solicitors and articled clerks number seventy-eight. 
An important point which the Council has had under considera- 
tion is the question of an increase in the remuneration of solicitors, 
having regard to the changed conditions obtaining since the war. A 
questionnaire designed to obtain the necessary data and the 
views of members upon the whole position has been sent to the 
Secretaries of the Provincial Law Societies, the Associated Law 
Societies of Wales, the City of London Solicitors Company, and 
representative solicitors in London. It is satisfactory to note 
that the work of the Society’s School of Law has continued 
without interraption. There were twenty-eight members of 
the teaching staff on the outbreak of war, but only five of the 
senior members now remain, three of the other senior members 
having resigned for professional reasons and the majority of the 
remainder being engaged on some form of national service. 
In the autumn of 1941 there were thirty-five oral students and 
nine correspondence students, and in the Summer Term, 1942, 
there were fifty oral students and eight correspondence students. 
There were not sufficient students to justify the holding of 
classes at Bangor, Leicester, Norwich or Portsmouth, but classes 
have been continued at all the other centres, although at some 
centres the number of students has been small. From the 
report of the Committee on Post-War Aid, it appears that there 
are at least 4,556 solicitors and 1,784 articled clerks on service, 
and there are concrete proposals for bringing returning solicitors 
into touch with prospective employers and partners, for financial 
aid, advice and assistance for returning articled clerks, and 
for legal re-education through refresher courses after the war. 
In the report on Poor Persons Procedure for the year ended 
3lst December, 1941, it is stated that over the whole country 
the number of applications for Poor Persons Certificates has 
increased compared with the number received during the year 
1940. As hitherto, every precaution has been taken to prevent 
the abuse of the Poor Persons Procedure. There are now ninety- 
six committees, The number of applications received in London 
increased from 2,690 in 1936 to 3,849 in 1941, approximately 
90 per cent. relating to matrimonial cases. In the provinces 
the number rose from 914 in 1936 to 3,301 in 1940. In 1941 
poor persons were successful in 2,682 cases, of which 2,631 
were matrimonial cases. Four poor person appellants were 
successful in the Court of Appeal, two in the Chancery Division, 
forty-four in the King’s Bench Division and one in the Probate 
Court. Altogether 120 were unsuccessful in all divisions of the 
High Court. From the report it is clear that 1941 has been a 
year of effort and achievement, in spite of war’s alarms. 


The Brains Trust again. 


In its session on 9th June the “‘ Brains Trust” was called upon 
to give its impromptu opinion on two legal matters, one a matter 
of opinion and the other a matter of fact. The first arose out of a 
question whether a simplified statute book or every man’s lawyer 
could be devised, for the ‘“‘ man in the street’ to understand. 
One member of the trust thought that Haldane’s (sic) ‘‘ Laws of 
England ” fulfilled the necessary requirements, but was careful 
to point out the dangers of over-simplified law which have often 
been stressed in these columns. Sir WILLIAM BEVERIDGE was not 
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at all hopeful of the possibility of reducing the laws of England 
into the compass of a single book. Human life, he said, is not 
simple ; it is complicated. ‘‘ Good is one, but evil is multiform,”’ 
and Sir WILLIAM said that you cannot have a simple statement of 
law which does not cause greater trouble than it is worth. He 
said that the Citizen’s Advice Bureaux fulfilled a need in this 
respect, and another speaker mentioned the ‘‘ Poor Man’s 
Lawyer.’ There are, in fact, several small books in existence, 
such as Professor GELDART’s ‘“‘ Elements of English Law,’’ the 
late Professor JENKS’s ‘‘ Book of English Law,” and an excellently 
simple work by the late Judge RurEGG, which can form the 
groundwork for a layman’s painful first steps in comprehending 
the law of the country in which he lives. The extent of the 
ignorance of the average layman of matters which are common- 
place knowledge among lawyers was illustrated by the answers 
of the ‘‘ Trust ” to a question put by a person who had recently 
been called to serve on the jury at the Central Criminal Court. 
He was anxious to know what different functions the High Court 
Judge, the Recorder, the Common Serjeant and the Judge of the 
City of London Court fulfilled at that court. The Trust hazarded 
what the question master called a number of brilliant conjectures 
in which the general view seems to have been that each judge was 
a specialist in his particular field. The facts are that all the 
four judges have technical equality in jurisdiction under s. 2 
of the Central Criminal Court Act, 1834, which they share with 
several other dignitaries, such as the Lord Mayor of the City of 
London, the Lord Chancellor, the Dean of Arches, the Aldermen 
of the City of London, and ex-Lord Chancellors and ex-High Court 
judges. As a matter of practice, the High Court judge tries 
murder, manslaughter and certain other serious cases, while the 
Recorder, the Common Serjeant and the Judge of the City of 
London Court, who alone try the other cases,, have no special 
tasks allotted them. The Judge of the City of London Court is 
usually referred to as the Commissioner, and he, like the Common 
Serjeant and the Recorder, is paid by the City Corporation. The 
story goes that Mr. Commissioner KERR, the first Judge of the 
City of London Court to be so appointed, was at first paid ten 
guineas a day for his work, but when the work increased he 
demanded and received a salary of substantial proportions. “This 
continued although the work fell off, but when it increased again, 
Mr. Commissioner KERR asked for and received a further increase 
of salary. This judge evidently knew his worth and valued his 
words accordingly, his typical summing up being, ‘‘ Ye’ve heard 
the evidence. Consider your verdict!” The judges of the Old 
Bailey to-day are of a different calibre and deserve to be better 
own. 


Cheques and Receipts. 

THE fact that the fertile brains of the business and professional 
community are still busy devising new ways of saving paper is 
testimony to the devotion with which the efforts of everyone 
are concentrated on giving everything possible to the war effort. 
One of the latest suggestions to appear in the Press is one which 
has for some little time been: discussed in the correspondence 
columns of The Times with regard to the use of cheques as 
receipts. The proposal ‘ that considerable economies could be 
effected if the existing laborious process of issuing receipts were 
ended’ was contained in a letter to The Times of 8th June 
from Mr. C. G. MAcKAY, in which he wrote that as the law stands 
the difficulty is that an amendment to the Bills of Exchange Act 
would be necessary, as bankers now have to obtain an indemnity 
from their customers if a cheque is used with a form of receipt. 
In an extract from a letter from the Paper Controller on the 
subject, the Controller stated: ‘‘ You will appreciate that in 
addition to the need of amending the Bills of Exchange Act the 
preparation of the receipt and its copies often forms an integral 
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part of the accounting system of commercial houses, in some 
cases the copy of the receipt forming the only record of payment. 
This latter point could, of course, be met by leaving such firms to 
continue with their present methods, but I mention it as one of 
the considerations which arise. From the point of view of 
paper control there is obviously much to be said for the proposal, 
but it is, of course, a matter which has to be referred elsewhere, 
and this has already been done.”’ In answer to a question in the 
Commons on 17th June, Sir KINGSLEY Woop said that he feared 
that the practical difficulties outweighed any gain that might 
result from the saving of paper. In The Times of 8th June, 
Mr. C. L. Norpon wrote that the primary function of 
a receipt was to save the payer from the risk of having to pay 
twice over, and it was a relic of the days when payments were 
made in cash. On the other hand, he wrote, the payer by 
cheque who does not obtain a receipt is protected by the 
production of his paid cheque indorsed by the payee and bearing 
evidence that it has been cleared through the payee’s bank. 
Mr. NORDON admitted that the indorsed cheque did not show for 
what particular indebtedness the money has been paid, but a 
receipt did not do so either. For these reasons Mr. NORDON 
stated that the stamped receipt form on the back of a cheque was 
no more efficacious in law as proof of payment than an unstamped 
document. It is impossible to find fault with this as a statement 
of the law on the subject. It must be said, however, that some 
business firms show on their receipt forms the consideration in 
respect of which the payment is made, and it might be awkward 
to rely entirely on the cleared cheque where it is for an 
unidentifiable sum in pounds without odd shillings and pence. 
The remedy in such cases, as also in cases where the provision of 
receipts forms an integral part of the accounting systems of 
business houses, lies with the individual organisation to decide 
whether they can dispense with receipts in a given case or class 
of cases, subject, of course, to the consent of the payer in cases 
where the amount paid is £2 or over. It is interesting that in 
that class of case a person paying has been ee to a receipt 
as of right only since the Stamp Act, 1891, s. 103, rendered it an 
offence to refuse it on demand. Before that Act it appears to 
have been questionable whether a receipt could be demanded as 
of right (Laing v. Meader, 1 C. & P. 257: Richardson v. Jackson, 
58M. & W. 298), and this would seem still to be the law in the case 
of amounts of under £2. The suggested remedy of amending the 
Bills of Exchange Act to secure a saving of paper is somewhat 
reminiscent of the physician whose ‘‘ antidotes are poison,’”’ and 
it is doubtful whether the proposed homoepathy of curing the 
wastage of paper by wasting more paper would have any beneficial 
results. 


War Damage Repairs. 


THE War Damage Commission published notices in the 
London Gazette of 5th and 9th June, affecting an area in the 
County Borough of Plymouth (the wards of Keyham, Nelson, 
St. Aubyn, Mount Edgcumbe, St. Andrews, Vintry, Drake, 
Valletort and Ford) and the whole of the County Borough of 
Bath. The notices are issued under s. 7 (2) of the War Damage 
Act, 1941, whereby provision is made for securing that the 
making of payments by the Commission shall have regard to 
the public interest. A previous notice had been issued in the 
London Gazette of 19th August, 1941, with regard to the whole 
of the County Borough of Plymouth. It laid down that no 
work on a war-damaged building which would ultimately cost 
£1,000 or ten times the net annual value, whichever was less, 
should be put in hand without the Commission being first 
informed. The conjoint effect of the two notices is that within 
the specified area all works costing £100 or ten times the net annual 
value, whichever is the less, should be notified to the Commission, 
while the previous notice remains in force for the remainder of 
the area of the county borough. The effect of the notice with 
regard to the county borough of Bath is that any person proposing 
to execute works of war damage repair in Bath where the total 
ultimate cost will be more than £1,000 or ten times the net annual 
value of the hereditament, whichever is the less, must first 
inform the Commission. For the benefit of those professionally 
concerned with work on the premises affected, the Commission 
apnounces that they will consult’ the appropriate local and 
planning authorities to ascertain whether the carrying out of the 
proposed works would conform with their intentions regarding 
replanning and other public interests. The price limits laid 
down will be strictly enforced, and the incurring of a larger 
expenditure than that named without prior notification to the 
Commission will render the person doing such works liable to 
forfeit the right to repayment by the Commission. Power is 
given to the Commission in such cases to impose requirements 
as to the nature of works, the materials to be used, and the time 
for their execution, and it may change a cost of works payment 
into a value (or total loss) payment in those cases where restoration 
of a building would be contrary to the public interest. In 
the case of buildings which have been totally destroyed the 
Commission is already empowered by the Act, without the 
previous publication of notices in the Gazetle, to attach 
conditions to the payments made, in order that the public 








The powers conferred upon the 
Commission by the Act, it is added, are exercisable only in 
direct relation to war damage, and the action which it has 
now notified is not to be confused with any steps which may 
be taken with regard to “ reconstruction areas ’’ as recommended 
in the Uthwatt Reenet, or with any measures decided upon by 
the authorities responsible for short or long term planning. 


Black Market Penalties. 


THE issue of the new Defence (Recovery of Fines) Regulations, 
1942, should prove an added deterrent to those who seek to make 
a criminal profit out of the necessary restrictions imposed on the 
conduct of trade during the present emergency. The regulations 
are dated 22nd May, but did not come into force until 8th June. 
They provide for the prompt commencement of bankruptcy 
proceedings in proper cases against persons fined more than £500, 
either for one offence or for a number of offences proved on the 
same occasion. Failure to pay within seven days after a default 
notice in the prescribed form will, for this purpose, be deemed 
to be an act of bankruptcy. There is an analogous provision 
under which a limited company may be wound up by the court 
for a similar default. There will be no committal to prison where 
it is intended to take bankruptcy proceedings, but the terms of 
imprisonment which may be imposed by courts of summary 
jurisdiction in cases where the fine exceeds £20 are increased, 
and as much as twelve months’ imprisonment may be awarded 
where the fine exceeds £500. Another most important provision 
is designed to avoid dispositions to prevent the recovery of fines. 
It applies to both individual and limited companies who have 
been sentenced to fines exceeding £500, whether for a single 
offence or a number of offences on the same occasion. Wherever 
the ground of a receiving order in bankruptcy or a winding-up 
order is failure to pay the fine, or a proof for the fine has been 
admitted, the court may, on the Attorney-General’s application, 
avoid any disposition made after the first date of the information 
or the hearing, if the property divisible among the creditors is 
diminished as a result thereof. The court’s discretion is wide, 
provided that it is satisfied that the purpose of the disposition is 
to avoid payment of the fine, and if the person in whose favour 
the disposition was made can show that an order avoiding the 
disposition would be inequitable, the court may refuse to make 
the order, or order that the disposition shall be void to such 
extent as it thinks fit. Having regard to the seriousness of the 
offences with which they deal, and the universal detestation in 
which such offences are held, the only criticism that can be 
levelled against the new regulations is that they err, if anything, 
on the side of moderation. 


interest may be observed. 


Recent Decisions. 


In In re Mann (deceased) on 11th June, LANGTON, J., granted 
probate of a will where the signature was not at the’foot of the 
will but on the envelope which contained it. Both will and 
envelope were contained in a larger envelope which was sealed 
with a plentiful supply of sealing wax. 

In Fibrosa Société Anonyme v. Fairbairn Lawson, Combe, 
Barbour, Ltd., on 15th June (The Times, 16th June), the House 
of Lords (The Lord Chancellor, Lorp ATKIN, LORD RUSSELL OF 
KILLOWEN, LORD MACMILLAN, LORD WRIGHT and LORD PoRTER) 
held, reversing Charédler v. Webster [1904] 1 K.B. 493, in a case 
in which the appellants had paid £1,000 in advance of the delivery 
of machinery c.i.f. at Gdynia, which was subsequently rendered 
impossible by the German invasion of Poland and the British 
declaration of war on Germany, that the appellants were entitled 
to recover the £1,000 which they had paid, as money received 
for a consideration which had failed. An article on this important 
decision appears on p. 179. 

In In Jacob’s and Stedman's Contract on 17th June (The 
Times, 18th June) FARWELL, J., held that where a contract for 
the sale of land was subject to the general conditions of sale 
of The Law Society, condition 5 (3) (6) of which provided for 
the apportionment of outgoings, war damage _ contribution 
was not an “ outgoing”’’ and therefore not apportionable ¢ 
such, nor was it apportionable under the War Damage Act, 1/41. 


In C. R. Carson, Ltd., and Others v. World’s Press News 
Publishing Co., Ltd., and Others, on 18th June (The Times, 
19th June), Lorp CaLpEcorr, L.C.J., held that companies 


carrying on business as advertising agents and working in 
co-operation as the Advertising Service Guild, were entitled to 
damages for libel, as to assail the guild was to assail the members 
of the guild individually. 

In BR. vy. General Medical Council, ex parte Spackman, on 
8th June (The Times, 19th June), the Court of Appeal 
(MACKINNON, CLAUSON and Gopparpb, L.JJ.) held, reversing the 
decision of the Divisional Court and affirming that of TALBOT, J. 
that the practice of the General Medical Council to accept decrees 
absolute as conclusive evidence of infamous conduct in 4 
professional respect was wrong; there was no reason why the 
council should not accept the decree as prima facie evidence of 
adultery, but if the person accused tendered further evidence 
the council was bound to hear it. 
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: ~ Money Paid under Frustrated 


Contracts. 


In Fibrosa Société Anonyme v. Fairbairn Lawson, Combe, Barbour, 
Itd., on 15th June, the House of Lords has, after forty years, 
during which the rule laid down in Chandler v. Webster [1904] 
1 K.B. 493 was followed, at length decided that that rule is wrong. 

Chandler v. Webster is well known to all students of the law. 
It was one of the famous cases arising out of the postponed 
coronation procession of 1902, and it decided that where a 
contract to let a room for viewing the procession on the date 
fixed for it became impossible owing to the King’s illness and 
the consequent postponement of the procession, the plaintiff 
could not recover £100 which he had paid on account of a seat. 

The boldness of the House of Lords’ decision is emphasised by 
the ratio decidendi of Chandler v. Webster, which may best be 
gathered from the judgment of Collins, M.R. (at p. 499 of [1904] 

1 K.B.), where he said that the contract remained a perfectly 
good contract up to the time when the impossibility was ascer- 
tained, and ae previously done under it must be treated 
as rightly done, but the parties are both discharged from further 
performance of it. ‘“‘ If the effect were that the contract were 
wiped out altogether, no doubt the result would be that money 
paid under it would have to be repaid as on a failure of con- 
sideration. But that is not the effect of the doctrine; it only 
releases parties from further performance‘of the contract... 
Time has elapsed, and the position of both parties may have been 
more or less altered, and it is impossible to adjust or ascertain 
the rights of the parties with exactitude.” 

When the Fibrosa case was before Tucker, J., and later in the 
Court of Appeal (57 T.L.R. 547), both courts were bound to 
follow Chandler v. Webster, but MacKinnon, L.J., in reading the 
judgment of the court said: ‘‘ Whether the principle can be 
overruled is a matter that can only concern the House of Lords.”’ 
Later he said: ‘‘ If the House of Lords should find themselves 
able to overrule Chandler v. Webster, and substitute a rule like 
the more civilised rule of Roman and Scottish law, presumably some 
inquiry will be necessary to determine how much, if anything, of 
the £1,000 the defendants ought to restore to the plaintiffs.” 

The brief facts were that the appellants had paid the respon- 
dents £1,000 in advance of delivery as part of the price of 
machinery which they bought. The appellants were a Polish 
firm and delivery was to be c.if. Gdynia, but the Germans 
invaded Poland and Britain declared war on Germany before 
delivery could be made. The appellants sued for the return of 
the £1,000 as money paid for a consideration which had failed. 

In the course of his speech in the House of Lords, the Lord 
Chancellor said that the claim of a party who had paid money 
under a contract to get it back on the ground that the considera- 
tion for which he paid it had totally failed was not based on any 
provision contained in the contract, but arose because in the 
circumstances which had happened the law gave a remedy in 
quasi-contract to the party who had not got that for which he 
had bargained. It was the failure to distinguish between (1) the 
action of assumpsit for money had and received in a case where 
the consideration had wholly failed, and (2) an action on the 
contract itself, which explained the mistake which he thought 
had been made in applying English law to this subject-matter. 

The Lord Chancellor admitted that while the result now 
reached obviated the harshness of the previous rule, it could not 
be regarded as dealing fairly with the parties in all cases. The 
party returning the prepaid money might have had to spend on 
the contract more than he had to return, but it was for the 
Legislature to decide whether provision should be made for an 
equitable apportionment of such prepaid sums. 

The House clearly felt that while it was within its powers to 
reverse the bad rule of Chandler v. Webster, it was quite beyond 
its present powers to substitute any salutary rule of its own. 
The most that it could do under the circumstances was to apply 
the rule that money paid for a consideration which had failed 
must be returned in toto, and leave it to the Legislature to provide 
for any apportionment. In spite of the fact, as stated by 
Collins, M.R., in Chandler v. Webster, that ‘‘ it would be impossible 
to adjust or ascertain the rights of the parties with exactitude,” 
that should not be a bar to legislation. The courts frequently 
have much more difficult tasks of assessment to perform (see 
Chaplin v. Hicks [1911] 2 K.B. 786). The result of the new 
decision, without the amending legislation, is that supervening 
impossibility has the same effect as mistake, and avoids the 

contract ab initio, or to use the phrase of Collins, M.R., ‘* wipes it 
out,” thus necessitating the repayment of all moneys prepaid under 
it by way of quasi-contract for a consideration which has failed. 

Thus the old analogy between supervening impossibility and 
damage by a bomb explosion has disappeared. It only remains 
for the Legislature to act, and as suggested in a letter from the 

ident of the Association of British Chambers of Commerce 
to the Lord Chancellor (The Times, 20th June), carry into effect 
the recommendations which the Law Revision Committee made 
in 1939 on this subject, as it is important that in the absence of 
Provisions in the contract itself, equitable settlements should be 
reached in such cases. 


A Conveyancer’s Diary. 


* Tax Free’’ Annuities. 


From time to time this column has dealt with sorae of. the 
interesting problems which arise where annuities given by will 
are stated to be given “ free of tax.’’ The subject has become 
increasingly topical as the rate of tax has risen and the yield of 
investments has decreased. Besides the questions of construction 
and administration, a further complication is introduced by s. 25 of 
the Finance Act, 1941. The material subsection is as follows :— 
** (1) Subject to the provisions of this section, any provision, 
however worded, for the payment, whether periodically or 
otherwise, of a stated amount free of income tax, or free of 
income tax other than sur-tax, being a provision which— 

(a) is contained in any deed or other instrument, in any will 

or codicil, in any order of any court, in any local or personal 

Act, or in any contract, whether oral or in writing; and 

(b) was made before the third day of September, 1939; and 

(c) has not been varied on or after that date,—shall, as respects 

payments falling to be made during any year of assessment, 

the standard rate of income tax for which is ten shillings in 
the pound, have effect as if for the stated amount there were 
substituted an amount equal to twenty-twenty-ninths thereof.” 

Putting the calculations into lay language, the effect of this 
provision is that a tax-free annuity created before the war is 
now to be ‘‘ grossed up ”’ only to the figure which would be the 
gross if income tax were still at 5s. 6d. in the £. The annuitant 
then has to bear tax, and so gets a tax-free annuity of something 
less than he was given by the will. 

Since this section was passed, I have had to consider a case in 
which it was thought to be applicable, and the results were, I 
think, of some general interest. Before the war X died leaving 
a will under which his estate was to be held on trust for sale. 
On an event which ultimately occurred in 1942 the proceeds 
were to be divided into quarters, one quarter being allocated to 
each of his four children. Two of the children, A and B, were 
to take absolutely ; the other two, C and D, were to have life 
interests in their quarters, which thus became settled legacies, 
with remainders over. The testator then went on to provide 
that in case the quarters of his estate thereinbefore allotted to 
C and D should be insufficient to provide by their income the 
said C and D with an income of £100 a year free of tax, then each 
such quarter should be increased to such a sum of capital as 
would produce £100 a year free of tax and that the shares given 
absolutely to A and B should be diminished accordingly. (These 
figures are, of course, fictitious.) When X died the income was 
probably ample to carry out his wishes. But he had died some 
time ago, and even the gross income of the estate had fallen 
appreciably. At the date.of distribution it was only £220 a year 
gross. Obviously, therefore, it was not sufficient, but on what 
footing was the estate to be dealt with? It was pointed out 
for C and D that the testator had meant them to have £100 a 
year net each, and that, from their point of view, that was the 
important thing. In reply it was said that the testator had not 
given them anything of the kind. He had given them each only 
the income of a quarter of his estate, or of such a sum as would 
by its income produce £100 a year, whichever was greater. 
There were remainders over and the gifts were settled legacies. 
I do not think that there could be any doubt, on the construction 
of the will, that that was so. The next point raised was where, 
if anywhere, s. 25 of the Finance Act, 1941, came in. It will be 
noticed that that section applies to cases where, before the war, 
there was created “ a provision, however worded, for the payment 

. of a stated amount free of income tax.’’ If the testatar had 
said: ‘‘ I bequeath to C and D annuities of £100 a year each 
free of tax,’”’ the effect would have been in the present year to 
give them each an annuity of a gross sum arrived at by “ grossing 
up ” £100 a year, with tax at 10s. in the £ (£200) and then taking 
twenty twenty-ninths of the £200, i.e., about £137. Had that 
been the provision in the will, the next step would have been to 
say that as the gross income of the estate (£220) was insufficient 
to produce two annuities of £137, the annuities must be valued 
and the capitalised sums paid out to the annuitants. 

But in fact the gifts were not annuities. The testator was 
really giving two settled legacies the quantum of the corpus 
of each being ascertained by finding a sum which would by its 
income produce £100 a year net. I cannot see how s. 25 can be 
relevant to such a case at all. Obviously, if the case fell within 
the section, one would have arrived at the corpus by finding a 
sum which would produce £137 a year gross, not £200 gross. But 
the section deals with cases where a ‘*‘ stated amount” free of 
tax is given, not with cases where the gift is of the income (whatever 
it may be from time to time) arising from a certain sum ascertained 
by a calculation involving a particular tax free annual produce. 
It is true that the section refers to a provision ‘* however worded,” 
but that phrase is clearly explained by the fact that the section 
covers both cases of wills and orders of the court (where the 
words ‘‘ tax free’? can be validly used) and of contracts (where 
the words ‘‘ tax free’ are nugatory under the Income Tax Acts, 
so that to provide a tax free annuity one must formally give 








“an annuity of such a sum as would, after deduction of tax, 
amount to £2’’). 
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The consequence was that it was necessary to ascertain what 
sums of capital would be necessary to provide two incomes each 
of £200 a year gross. Obviously such amounts would more than 
exhaust the whole corpus of the estate, which produced only 
£220 gross. Consequently, it was necessary for the whole estate 
to be divided equally between the two settled legacies, thus 
giving C and D an income of £110, gross, each, with remainder 
over. 

Now, it finally becomes necessary to consider the question of 
income tax allowances. If C had been given an annuity of £100 
a year net, and if the estate had been enough to provide it, C 
would have got £100 a year from the trustees, and would have 
held the allowances, and the right to recover them, on trust for 
the trustees (see Re Pettit [1922] 2 Ch. 765, and Re Kingcome 
[1936] Ch. 566). But, as life tenant of a settled legacy, C would 
be under no such obligation. The figures I have used above 
were so small as to bring C within the special reliefs for the 
lowest incomes, but on larger figures this point would matter 
considerably, as it would go some distance towards making 
up the sum intended by the testator. Had C been a true annuitant 
the position would have been curious. It seems to me distinctly 
arguable whether Re Pettit would now apply, at least up to the 
point where C received the whole net annuity given by the will. 
Under s. 25 an annuitant is getting a less sum than the testator 
intended and in those circumstances it seems to me rather open 
to question whether it would be proper to apply an equitable 
rule designed to prevent annuitants, by means of the allowances, 
getting more than the testator intended. I do not think that 
it matters that the new rule is statutory; after all, Re Pettit 
also operated upon a position created by statute. 








Landlord and Tenant Notebook. 


Positive Duties under Covenant for Quiet Enjoyment. 


In last week’s ‘“‘ Notebook ’”’ I discussed the question whether, 
if Carstairs v. Taylor (1871), L.R. 6 Ex. 217, were re-fought to-day 
a different result might be achieved. Carstairs v. Taylor is the 
case in which a tenant’s stock was damaged when a box in which 
rainwater collected on an upper floor, being part of the premises 
retained by the defendant, his landlord, was punctured by a rat. 
The plaintiff, though he did allege breach of implied contract, 
did not rely on the covenant for quiet enjoyment; but since 
then we have had Sanderson v. Berwick-upon-Tweed Corporation 
(1884), 138 Q.B.D. 547 (C.A.), in which it was laid down that 
mere disturbance of enjoyment was within the ambit of that 
covenant ; the importance of this decision was recognised by 
Lindley, L.J., in Robinson v. Kilvert (1889), 41 Ch. D. 88, when 
his lordship observed (p. 96): ‘‘ The extent of the operation of a 
covenant for quiet enjoyment has been enlarged by the later 
authorities.’’ And we have had sundry dicta, to which I will 
presently refer, to the effect that an omission can constitute a 
breach of the covenant for quiet enjoyment. These two factors 
have inspired the suggestion that a tenant in the position of the 
plaintiff in some of the cases in which Carstairs v. Taylor was 
followed or applied might have got further by basing his claim 
on that covenant ; notably such cases as Blake v. Woolf [1898] 
2 Q.B. 426, in which the landlord was absolved of negligence 
because he had employed a competent plumber to repair a leaky 
cistern. 

The following is an example of the covenant for quiet enjoyment. 
“And also that the said lessee . . . shall and may from time 
to time and at all times hereafter during the said term hereby 
granted peaceably and quietly have hold and enjoy the said 
premises hereby demised without interruption or disturbance 
by the said lessor his heirs and assigns or any other person or 
persons lawfully or equitably claiming or to claim by through 
or under them or any of them.”’ As regards grammar, it will 
be observed that, in contrast to most covenants, the subject 
of the subordinate clause is a different person from the subject 
of the main clause. In point of form, the lessor neither promises 
to do anything nor to refrain from doing anything. Which partly 
explains the difficulty. 

Some 365 years ago it was held, in Anon. (1577), 4 Leon. 38, 
that an omission was outside the scope of the covenant. The 
facts of that case were that the plaintiff, having taken a three- 
years lease of a rectory, was turned out by the grantor’s successor, 
who so succeeded when the grantor was deprived by reason of his 
failure to read the Articles. The tenant’s action failed because 
he was ‘‘ not ousted by any act done by the lessor, but rather 
for non-feasance, and so out of the compass of the covenant.”’ 
It may be safe to say that this decision is no longer good law ; 
but by way of warning it should be mentioned that it is still 
the only actual authority on the point. 

For the more recent utterances to the contrary do not, in fact, 
enjoy a higher status than that of obiter dicta. In Anderson v. 
Oppenheimer (1880), 5 Q.B.D. 602 (C.A.), Cotton, L.J., said: 
**T agree that an act of omission may be tantamount to an 
act of commission as so to be a breach of the covenant.” In 
Cohen v. Tannar [1900] 2 Q.B. 609 (C.A.), Vaughan Williams, 
L.J., “* ... there may, no doubt, be a breach of the covenant 
by an act of omission.”’ In Booth v. Thomas [1926] Ch. 397 (C.A.), 





Pollock, M.R., ‘‘ There seems no logical or other reason for putting 
an act of omission into a different category from that of an act 
of commission...” ; Sargant, L.J., ‘*... mere omission 
may .. . be sufficient to support an action of this kind.” 

The above gives us no idea of the circumstances in which 
omission will be held to constitute a breach. It also looks as 
if I had somewhat flagrantly divorced passages from their 
contexts. But when we come to examine, by reference to 
judgments and facts, what acts of omission Cotton, L.J., and the 
other learned lords justices and the learned Master of the Rolls 
had in mind the result is at first sight disappointing. 

Cotton, L.J., was dealing with a case in which a pipe had 
burst; the jury negatived negligence. His lordship proceeded : 
** but in the present case there was no act of either commission 
or omission . . . although the plaintiffs’ enjoyment was inter- 
rupted, there was nothing to make what occurred fall within the 
covenant.”’ And the learned lord justice’s colleagues said 
nothing on this point. 

Vaughan Williams, L.J., was upholding a judgment in favour 
of a tenant whose landlord, having let to him in breach of a 
covenant against alienation contained in his own lease, had 
been sued in ejectment by assignees of the reversion to that 
lease, had advised the plaintiff, and then consented to judgment. 
Having pointed out that this consenting was an act of commission, 
Vaughan Williams, L.J., added the remark set out; proceeding, 
however, ‘‘ but it must be the omission of some duty, and there 
was no duty cast upon the defendant of defending the action 
after he had given notice to the plaintiff of the pendency of the 
action.” 

Booth v. Thomas was a case of a culvert bursting on the lessor’s 
adjoining land. All three judges upheld the judgment in the 
tenant’s favour by reference to nuisance as well as to breach of 
covenant for quiet enjoyment ; and all three held that a positive 
breach had been committed by continuing to confine a brook ina 
worn-out culvert ; Warrington, L.J., indeed, said nothing about 
omission as a breach. Pollock, M.R., qualified his proposition 
in logic by “ particularly where you find there was a duty which 
lay upon the person sought to be made responsible”; but 
Sargant, L.J., went on to refer to the judgment of Bowen, L.J., 
in Harrison, Ainslie & Co. v. Muncaster [1891] 2 Q.B. 680 (C.A.): 
** T think an interruption under such a covenant is not caused . . . 
unless it is either a direct act of interruption, or unless it is some 
act of which it was either foreseen or ought by reasonable care 
to have been foreseen that the consequence in the particular 
case would be an interruption.” 

This, I think, provides the clue. Without it, one might say 
that but for Vaughan Williams, L.J.’s somewhat obliquely 
suggested example—an omission by a lessor to notify his tenant 
of proceedings so that the latter may decide whether to apply 
to be let in to defend—the positive duties seemed to be duties 
imposed by the law of negligence or that of nuisance, with the 
absurd result that an omission could give rise to an action for 
breach of covenant if apart from that covenant the defendant 
was under a legal duty to do whatever he had not done. 

The judgment of Bowen, L.J., in Harrison, Ainslie & Co. v. 
Muncaster is, indeed, a masterly exposition of the covenant for 
quiet enjoyment and its interpretation, showing that it is not 
absolute. Lord Esher in the same case asked: ‘‘ Now, how are 
we to construe a covenant in which the words are large enough 
to include everything, but in which they must have some restric- 
tion, if they are not to lead to absurdity ?”’ and went on to 
point out: ‘‘a covenant can only be operative with regard to 
a thing which was contemplated by both the parties at the time it 
is entered into.’”’ And this, I think, though examples are as yet 
lacking, is the test to be applied when considering whether some 
particular omission constitutes a breach of the covenant for quiet 
enjoyment. 








Reviews. 


The Municipal Year Book, 1942. Edited by JAMES FORBES. 

London: The Municipal Journal, Ltd. 40s. net. 

There are many changes and improvements in the 1942 edition 
of the above work. Utility is the key-note of this new volume. 
All outstanding developments in the local government world are 
recorded, Regulations, Orders in Council, leading law cases, 
finance, rating and valuation, questions concerning service 
personnel, etc. Environmental, utility and welfare services are 
comprehensively reviewed. Among the new features are those 
relating to planning, building and reconstruction, and war 
damage, with notes of references to all important official docu- 
ments and pronouncements. The sections containing data, lists 
of members of councils, and chief officers, with addresses, telephone 
numbers, etc., in respect of all authorities in Great Britain and 
Ireland have been completely revised and brought up to date. 
The new edition of the Year Book comprises 1,450 pages. 

Mr. Wr1am Russet ScurFietp, Deputy Clerk of the Peace and of 
the County Council of Durham, has been appointed Clerk to Worcestershire 
County Council. Mr.sScurfield was admitted in 1930. 











> oh ae Gee oe i, i cal ee dk ee a le 


a ote Ge ah Ge oe oe Oe 


a ao. ee ) e- . e )  e ee 


QQ —_—. 


~~ PP ws a 


— eee ee ee Oe ee ee 


JSPs oO 


COD OD ome eet ers ee et oe 











ing 
act 
ion 


ich 
eir 


to 
the 
lls 


iad 


ion 
er- 
the 
aid 


yur 
fa 
iad 
iat 
nt. 
on, 
ng, 
ere 
ion 
che 


r’s 
he 
of 

ive 
la 

nut 
on 
ch 
ut 


ne 
ire 
jar 


ay 


nt 
sly 
es 
he 
or 
nt 


or 
ot 


zh 
ic- 
to 
to 


et 


ne 
et 


u- 


ne 


1d 


of 











June 27, 1942 


THE SOLICITORS’ JOURNAL. 





[Vol. 86] 18! 








—_—_— 





—_—_—_ 


To-day and Yesterday. 
LEGAL CALENDAR. 


22 June.—On the 22nd June, 1733, ‘‘ a cause was tried in the 
Court of Common Pleas, Westminster, between a tallow chandler, 
Jaintiff, and a doctor that undertakes to cure mad persons, 
defendant, for an assault and battery and false imprisonment 
of the plaintiff for several days in the doctor’s house. It appeared 
that the doctor in confederacy with the plaintiff’s wife, under 
pretence of visiting his brother in Whitechapel, whom _ they 
affirmed to be dying, conveyed him in a coach to the madhouse 
where they confined him four or five days, till his wife and her 
confederates had made away with his effects. The jury gave a 
yerdict for the plaintiff and £100 damages with costs.” 


23 June.—On the 23rd June, 1661, Pepys wrote: ‘‘ I and the 
young company to Gray’s Inn Walks, where great store of 
gallants but above all the ladies I there saw or ever did see, 
Mrs. Frances Butler is the greatest beauty.’’ The gardens of 
Gray’s Inn were then and had been for years a spot of great 
resort, ‘‘ the pleasantest place about London with the choicest 
society.””’ The Inn was, of course, on the edge of the country. 


24 June.—Lincoln’s Inn, too, was semi-rural. There, on the 
24th June, 1572, the Benchers decreed that “‘ it shall be lawfull 
from henseforth for anye man to destroye the conyes in the 
bakeside ; and in consideration thereof, the gentylmen shall 
have on the huntinge night a couple of conyes of the charge of 
the House, in a mess for ever hereafter, and their other ordinary 
allowances.”’ ‘In the same year an item figuring in the accounts 
is for levelling some rabbit burrows. Catching or hunting the 
coneys had long been a preoccupation of the Inn, as well as paying 
for the damage done by them. 


25 June.—Richard Arkwright, the father of machine manu- 
facture in textiles, had a hard fight against all the shrewd business 
men who were only too eager to exploit his spinning discoveries 
without acknowledgment. A punctilious regard for the rights of 
inventors was not characteristic in the circles in which he worked, 
and he himself was not over scrupulous in his dealings. Well 
knowing the ways of his brethren in trade he made his patent 
specifications deliberately obscure, putting in articles to make 
them less intelligible and if possible to mislead competitors into 
operations which would spoil their cotton. But this recoiled on 
his own head when at last he succeeded in tracking down some 
of the infringers who had been covertly operating with workmen 
sworn to secrecy. He obtained a favourable decision in the 
Common Pleas in an action for infringement, though the 
defendants had pleaded insufficiency of specification. But this 
so alarmed his cotton-spinning rivals who had invested £300,000 
in poaching on his preserves that several combined to obtain a 
writ for a new trial. The case, heard in the King’s Bench 
before Buller, J., and a special jury, upened at nine in the morning 
on the 25th June, 1785. 


26 June.—The case lasted solidly all the first day and just 
into the next, the 26th June, for at half past midnight the jury, 
without going out of court, gave a verdict against Arkwright, 
whereby his monopoly became extinct. The questions had been 
stated by the judge to be these: ‘‘ (1) Is the invention new ? 
(2) Is it invented by the defendant? (3) Was it sufficiently 
described in the specification ?’’ He summed up unmistakably 
for a negative on every point. 


27 June.—The sensation of the year 1777, was the condemnation 
of Dr. Dodd, popular preacher and eminent divine, for forging 
the name of his patron, Lord Chesterfield, on a bond for some 
thousands of pounds. He was a Doctor of Divinity, Prebendary 
of Brecon and Chaplain in Ordinary to the King. A Magdalen 
Hospital for Reclaiming Young Women who had Swerved from 
the Path of Virtue, a Society for the Relief of Poor Debtors and 
the Humane Society for the Recovery of Persons apparently 
Drowned, all owed their institution to him. He was also the 
author of a sermon entitled: ‘‘ The Frequency of Capital 
Punishment Inconsistent with Justice, Sound Policy and 
Religion.” It was extravagance that led him to the temporary 
expedient which brought him to the gallows. It was generally 
felt that his case was hard and persons of all ranks agitated for 
areprieve. A petition filling twenty-three sheets of parchment 
was presented. The Lord Mayor and Common Council went to 
St. James’s to ask for mercy. All was vain; he was hanged at 
Tyburn on the 27th June. 


28 June.—Of all those hundreds who for one cause or another 
were hanged, drawn and quartered during the centuries that that 
punishment had place in the law of England there is only one 
whose remains survive till now—John Southworth, executed at 
Tyburn on the 28th June, 1654, for being a Roman Catholic 
priest. The Spanish Ambassador bought the body for 40s., 
had it embalmed and put together by a surgeon and sent to 
Douay, where it was honourably interred. Hidden at the 


French Revolution, it was found and identified in 1927. The 
skin of the face had taken on a coppery tint ; the slight moustache 
and beard were chestnut. 
Cathedral. 


The remains now rest in Westminster 





Obituary. 
Sm WALTER GREAVES-LORD, K.C. 

The Hon. Sir Walter Greaves-Lord, K.C., a Judge of the 
King’s Bench Division from 1935 to 1940, died on Friday, 
20th June, aged sixty-three. He was educated at Wigan 
Grammar School and at Victoria University, Manchester, where 
he had a brilliant career. In 1900 he was called to the Bar by 
Gray’s Inn. He was also a member of the Middle Temple. In 
1919 he took silk and the following year he became a Bencher 
of Gray’s Inn, later becoming Treasurer in 1933. He was 
appointed Recorder of Manchester in 1925 and received the 
honour of knighthood in 1927. In 1932 he became Vice- 
Chairman of the Bar Council. Three years later he was elevated 
to the bench. As a Conservative, he represented the Norwood 
Division of Lambeth from 1922 to 1935. 


His Hon. JuDGE FRANKLAND. 

His Hon. Judge Frankland, County Court Judge on Circuit 12 
(Yorkshire), died on Thursday, 18th June, aged fifty-eight. He 
was educated at the Leeds Church Middle Class School and at 
Leeds University. In 1915 he was called to the Bar by the 
Middle Temple and joined the North-Eastern Circuit. He was 
elevated to the bench in 1933. 


Mr. F. H. DWYER. 

Mr. Frank Hemming Dwyer, solicitor, of Messrs. Dwyer & Son, 
solicitors, of Dewsbury, died recently, aged sixty-one. He was 
admitted in 1903. 

Mr. C. B. MATTHEWS. 

Mr. Charles Bertram Matthews, solicitor, of Messrs. G. F. 
Hudson, Matthews & Co., solicitors, of 32 Queen Victoria Street, 
London, E.C.4, died on Thursday, 21st May, aged forty-five. He 
was admitted in 1930 and was for some years Clerk to the City 
of London Solicitors Company. In 1934 he retired from practice. 
During the present war he served for nearly two years in the 
R.A.F. Volunteer Reserve until his health broke down and 
he was invalided out. 











War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Civil Defence (Employment and Offences) (No. 5) Order, 
June 10. 

E.P. 1114. Civil Defence (Employment and Offences) (No. 6) Order, 

June 10. 

E.P. 1102-1104. (As one document). Civilian Clothing (Restrictions) 
(No. 6), (No. 7) and (No. 9) Orders, 1942. Gen. Licences, 
June 3. 

Defence (Functions of Ministers) Regs. 1941. 
Council, June 11, adding reg. 5. 

Defence (General) Regs. 1939, and Defence (Parliamentary 
Under-Secretaries) Regs., 1940. Amendment Order in 
Council, June 11, and revoking the Defence (Petroleum) 
Regs., 1940. 

Defence (General) Regs. (Isle of Man), 1939. Amendment 
Order in Council, May 22. 

E.P. 1134/8. 34. Defence (Recovery of Fines) (Scofland) Regs., 1942. 
Order in Council, June 11. 

Essential Work (Recall to National Fire Service) Order, 
June 10. 


E.P. 1113. 


E.P. 1133. Order in 


E.P. 1131. 


E.P. 967. 


E.P. 1115. 


E.P. 1125. Food (Conditions of Sale) Order, 1940. Amendment Order, 
June 11. 

No. 1084. Goods and Services (Price Control). Utility Apparel {Max. 
Prices and Charges) (No. 4) Order, June 9. 

No. 1085. Goods and Services (Price Control). Utility Cloth (Max. 


Prices) (No. 3) Order, June 9. 

Ministers of the Crown (Minister of Fuel and Power) Order 
in Council, June 11. 

No. 1146. National Health Insurance (Exception) Regs., May 13. 

No. 1111. Post-war Credit (Income Tax) Regs., June 9. 

No. 1148/L. 19. Supreme Court, England. Procedure. Rules of the 
Supreme Court (Poor Persons), June 11. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 9) Order, June 9. 


No. 1132. 


No. 1040. 








Parliamentary News. 
HOUSE OF LORDS. 

Minister of Works and Planning Bill [H.C.]. 

In Committee. 
Finance Bill [H.C.]. 

Read Third Time. 

HOUSE OF COMMONS. 

Allied Powers (War Service) Bill. [H.C.]. 

Read First Time. 
Post Office and Telegraph (Money) Bill [H.L.}. 
War Damage (Amendment) Bill | H.C.]. 

Read Third Time. 


[23rd June. 


23rd June. 


{17th June. 


[18th June. 
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Notes of Cases. 
KING’S BENCH DIVISION. 


Goole Corporation ». Aire and Calder Navigation Trustees. 
Stable, J. 4th May, 1942. 

Local government—Income tax—Repair and maintenance of streets taken 
over from port authority—Local authority’s capital expenditure to be 
repaid by port authority by annual instalments—Tazx not deductible. 
Action tried by Stable, J. 

By a contract under seal dated the 8th March, 1935, between the plaintiff 
corporation and the defendant trustees, it was agreed that the corporation 
should put into repair certain streets in Goole for the repair of which the 
trustees had until then been liable, and should under their powers under the 
Public Health Acts take over the streets and the trustees’ liability to repair, 
maintain and clear them. In consideration the trustees were to pay the 
corporation by twenty annual instalments of £600 each. The first 
instalment was to bécome payable on the first day of the month following 
that in which the corporation should obtain the sanction of the Ministry 
of Health of the borrowing of the money necessary for the carrying out of the 
repairs. That sanction having been obtained in July, 1935, the trustees paid 
annual instalments in August, 1935, 1936 and 1937. In August, 1938, 
1939 and 1940, however, they paid only £7 10s., £435 and £300 respectively. 
They refused to pay the balance of £1,057 10s., which the corporation claimed 
to be still due, cuntending that the corporation were liable on the annual 
payments to income tax which must be deducted atsource. The corporation 
therefore brought this action. 

StaB.e, J., said that the document considered entirely by itself was 
neutral, in the sense that the payments under it might be either twenty 
annual payments of £600 or repayment of a capital sum by twenty instal- 
ments of £600 each. The court was entitled, indeed obliged, to look at 
outside circumstances, not because they could vary the terms arrived at 
between the parties, but in order to ascertain the real nature of the payments. 
The case presented no parallel with a gift to charity or a purchase paid for 
by instalments. It was understood by all concerned that the corporation 
were taking over in perpetuity the liability to keep the streets in repair. 
The trustees were to reimburse the corporation in the sum of £12,000 for 
their capital expenditure, £8,550, on making up the streets. It was no 
longer contended by the trustees that they had been right in deducting in 
1937 tax in respect of the two earlier instalments. Under the Income Tax 
Rules, 1918, tax had to be deducted at the time when the relevant payment 
was made. In his (his lordship’s) opinion, the sums payable under the 
agreement were repayments of capital and not subject to deduction of tax. 
Counsel had referred, first, to Inland Revenue Commissioners v. Ramsay 
(1935), 79 Sox. J. 987; 154 L.T. 141 (see per Lord Wright, M.R., at p. 147). 
That case was clearer than the present, because there a lump sum, as such, 
was specified. Here there was a pre-existing sum (to use the words of 
Greene, M.R., in Mallaby-Deeley v. Inland Revenue Commissioners (1939), 
82 Sox. J. 1049; 55 T.L.R. 293), namely, the sum which, in the contemplation 
of all concerned, the corporation were to borrow and spend on the streets 
in question. The trustees assumed the liability to pay that capital sum. 
Both on principle and on authority, the corporation were entitled to succeed. 

CounsEL: Humfrey Edmunds and Terence Donovan; Heyworth Talbot. 

Soricitors: Sharpe, Pritchard & Co., for Drury & Taylor, Goole ; 
Kingsford, Dorman & Co., for C. Vint, Hill & Killick, Bradford. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








The Law Society. 


The annual report of the Council of The Law Society will be presented to 
the General Meeting of the members on Friday, 3rd July, 1942. 

The report states that the Society’s Roll of Honour records the names of 
seventy-seven solicitors and fifty-five articled clerks who have died on 


active service. In addition twenty-eight solicitors and articled clerks are 
missing. Many solicitors and articled clerks appear in the lists of wounded 
and seventy-eight are prisoners of war. Fifty-four solicitors and articled 
clerks have received awards for gallantry ; 4,757 solicitors and 1,929 articled 
clerks are on active service. This figure is nearly double that of the last war. 

There are twelve vacancies on the Council, ten caused by retirement in 
rotation and two by the deaths of Mr. Bernard Harpur Drake and Sir 
Edmund Cook. 

Mr. W. R. Mowll and Mr. D. L. Bateson, M.C., have been appointed 
members of the Disciplinary Committee to fill the vacancies caused by the 
deaths of Sir Reginald Poole and Mr. Bernard H. Drake. 

Mr. E. R. Dew, LL.B. (Lond.), has been appointed Principal of the 
Society’s School of Law and Director of Legal Studies. 

During the year the Council have held twenty-three meetings and the 
ee are among the more important matters with which they have 
dealt :— 

(1) Solicitors Act, 1941, and Rules thereunder.—The Solicitors Bill received 
the Royal Assent on the 11th November, 1941. The Council then drafted 
the Solicitors’ Compensation Fund Rules under s. 2 of the Act. Copies 
of the draft rules were sent to the Provincial Law Societies, the City of 
London Solicitors’ Company, the Associated Provincial Law Societies, and 
the Associated Law Societies of Wales, and all the observations upon them 
which have been received are under consideration. The Solicitors Act 
(Disciplinary) Rules, 1932, and the Solicitors Act (Disciplinary) Appeal 
Rules, 1932, have to be revised in the light of the Act and drafts of the 
revised Rules have been submitted to the Master of the Rolls for his con- 
sideration. The Council have also amended the Byelaws and the General 
Regulations under the powers conferred on them by s. 27 of the Act. The 





Council also made provision for the constitution of the Standing 
Committees of the Council under s. 4 of the Act, and have been engaged on 
drafting the Rules required to be made under s, 18. 

(2) Other Rules and Regulations —The Council have made amendi 
regulations giving effect to the recommendations of the Articled Clerks 
Committee as to the new syllabuses for the Intermediate, Final and 
Honours Examinations. 

Another subject dealt with by amending regulations was that of the 
position of holders of war degrees in law as to exemption from the law 
portion of the Society’s Intermediate Examination and from compulsory 
attendance at an approved school of law. 

Under s. 7 of the Solicitors (Emergency Provisions) Act, 1940, amending 
regulations were made whereby the number of Preliminary, Intermediate 
and Final Examinations held annually is now reduced to two of each. 

The Council have revoked the Regulations affecting the Society’s Registry 
and replaced them by new instructions. 

(3) National Service—Solicitors and their Clerks.—In August, 1941, the 
Council made representations to the Minister of Labour in connection with 
a press report of a statement made by the Regional Controller for the 
Midlands that women in solicitors’ offices should volunteer for employment 
in essential industries. Subsequently the Council were informed that it 
was proposed to make an order empowering the transfer to industry of 
women between the ages of twenty and twenty-five, and that it would - 
not be in accordance with Government policy to permit as a matter of 
course exemption of all women in solicitors’ offices. The Ministry, however, 
were prepared to consider making arrangements under which women in 
solicitors’ offices might be included in one of two categories: one being 
those in key positions who would not be transferred except after prior substi- 
tution, and the second being those in less important positions who might 
be transferred after a short time during which the solicitor could endeavour 
to make arrangements to replace. 

Strong representations were made to the Ministry that a procedure should 
be set up under which applications might be made to The Law Society, on 
the lines of the military service deferment procedure applicable to men, in 
any case of dispute as to whether any particular female solicitor or clerk 
should be transferred from a solicitor’s office. 

Early in December, while these representations were still under con- 
sideration by the Ministry, the Council were informed that some changes 
in the over-thirty deferment procedure applicable to men were likely in 
the near future and that applications for deferment in respect of men under 
the age of thirty at the date of registration would receive even more careful 
scrutiny from Government Departments in future. 

On the 18th December the National Service (No. 2) Act, 1941, was 
passed under which women became liable for service in the Auxiliary Forces. 
Later the Ministry stated that some procedure might be arranged under 
which all applications for the retention of women solicitors and clerks could 
be forwarded through The Law Society, with full particulars of each case, 
to the Lord Chancellor’s Department for consideration. The Council 
urged that the procedure should be the same as that applied to men. 

Early in January the Council were informed by the Minister of Labour 
and National Service that he had decided to abolish the existing deferment 
procedure and substitute a new procedure under which all applications for 
deferment, whether in respect of men under or over thirty at the date of 
registration, should be forwarded with the Council’s recommendation to the 
Lord Chancellor’s Department and be sponsored by that Department. 

The Council suggested to the Minister that this would, in effect, amount 
to a re-introduction of the original deferment procedure which had proved 
unworkable and indicated their intention of attending upon the Lord 
Chancellor by deputation so as to try to evolve some procedure which would 
give effect to the Minister’s wishes and at the same time avoid delays. 

The Council ultimately settled with the Lord Chancellor the present 
procedure under which applications for deferment are considered by the 
Regional Panels of the Council’s Military Service (Deferment) Committee 
as hitherto, and the Panel’s recommendations are sent with the case papers 
to the Lord Chancellor’s Department (without, as previously, prior 
consideration by the Council). Ifthe Department consider that they cannot, 
as then advised, sponsor the recommendation of the Panel, the papers are 
returned to The Law Society and the case is reviewed by the Council, who 
may, if necessary, obtain further information and make a further recom- 
mendation to the Lord Chancellor’s department with regard to the case. 

The Council then pressed the Ministry to settle the question of the 
retention of women in solicitors’ offices. The Ministry suggested a procedure 
which the Council accepted, but when this was embodied in a statement 
for publication to the profession and sent to the Ministry for final approval, 
the Ministry stated that certain points required further consideration. 
Quite recently the Council have received fresh proposals which the Council 
do not regard as entirely satisfactory from the point of view of the 
profession. They have made further representations on the subject. 

(To be continued.) 


An order (The Rules of the Supreme Court (No. 3), 1942, 1170/L.20)' 
has been issued with regard to the hearing of cases during the Long Vacation 
this year. From Tuesday, 29th September, to Saturday, 10th October, 
one Division of the Court of Appeal will sit ; also such Judges of the Kings 
Bench Division as the Lord Chief Justice may direct, and such Judges 
the Chancery Division as the Senior Chancery Judge may direct. These 
Judges will sit from day to day for the hearing of appeals and actions set 
down and ready for trial. 

Different procedure will be followed in the Probate, Divorce and 
Admiralty Division. During the whole of the Long Vacation such Judges 
of this division will sit as the President may direct to hear any case whi 
is ready for trial and where an early hearing is desirable. 











